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he South African Society of Psychiatrists (SASOP) is a

growing, influential association of Specialist Psychiatrists in
South Africa. SASOP seeks to position Psychiatry in South Africa
as a pivotal discipline in the Health Sciences, Empowering Psy-
chiatrists, Promoting Mental Health and Wellness, ensuring ac-
cess to quality health care for all.

Emotional Health
In Setswana there is an idiom which recommends that new ideas
BE THE BEST and resolutions be based on tested and existing ones, “Lethaku
YOU CAN le lesha le bewa mo go le le gologolo.” Experienced and older members of society
must be revered and consulted as they are a repository of knowledge and
""""""""""" wisdom.
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ST Healing the Child Within ,
Healizg By Charles L. Whitfield, M.D Book Club
Cbﬂd Heath Communications Inc, 2006
iﬂliﬂ The “Child Within” refers to that part of each of us which is ulti-
mately alive, energetic, creative and fulfilled; it is our Real Self—
<= who we truly are. The book describes a journey of discovery and
healing. He offers gentle guidance though the fear, confusion and
unhappiness that has become a legacy for so many adults who
were raised in an alcoholic or dysfunctional family.

Every one of us is shadowed by an illusory person: a false self. The false

self is the one who wants to exist outside the reach of the Creators will—

outside of reality and outside of life. And such a self cannot help but be an
illusion. It is the self that exists only in my egocentric desires. Thus | use up my life for pleas-
ures and the thirst for experiences, for power, honour, knowledge and love, to clothe this
false self and construct its nothingness into something objectively real...

...We have the choice of two identities: The external mask, which seems to be real and which lives by
a shadowy autonomy for the brief moment of earthly existence, and the hidden, inner person who
seems to us to be nothing, but who can give himself eternally to the truth in whom he subsists.

The man who is dominated by what | call the ‘social image’, is one who allows himself to see and to
approve in himself only that which his society prescribes as beneficial and praiseworthy in its mem-
bers. As a corollary, he sees and disapproves (usually in others) mostly what his society disapproves.
And yet he congratulates himself on ‘thinking for himself’. In reality, this is only a game that he plays in
his own mind.

The inner self is precisely that self which cannot be tricked or manipulated by anyone. Often this self
comes out only when all is perfectly peaceful, in silence, or when one is untroubled and alone. The in-
ner self is not part of our being, like a motor in a car. It is our entire substantial reality itself, on its
highest and most personal and most existential level. If it is awakened, it communicates a new life to
the intelligence in which it lives, so that it becomes a living awareness of itself: and this awareness is
not so much something that we have, as something that we are. The inner self cannot be held and stud-
ied as an object because it is not ‘a thing'. It is the fundamental essence of ‘I’ - the humility, the purity
of heart, the detachment and the silence.

- Excerpts from “An Invitation to the Completive Life” by Thomas Merton.

should follow the HPCSA ruling to follow the SASOP guidelines, as set out on
the next page. This document was circulated in February 2004. However, many of
these guidelines have been ignored or violated. SASOP has received complaints from the
insurance industry and from employers with regards to this. A request has been made for
SASOP to peer review Psychiatrists who do not follow the guidelines. SASOP will liaise with
the HPCSA with regards to this process.

Dr Franco Colin heads the Disability Task Team for SASOP. His contact details are:
pfcolin@mweb.co.za. Members can also communicate with the honorary secretary, Dr lan
Westmore at westmore@axxess.co.zo.




553 Varmeuken Sthesd
Arcada Praloda

PO Bax 205
Pratona. D00

Health Professions Council of South Africa :_: é I“j' %‘ﬁ'
Emrail webmasienfihpess coza
#iabeste wikw hoosa 00 M

MEDIA STATEMENT BY THE HEAL“-I{:PRE;AEJ_IEEIBHS COUNCIL OF SOUTH AFRICA

Embargo: For immediate release

Date: 12 February 2004

Board adopts position statement on psychiatric grounds

The Medical and Dental Professions Board of the Health Professions Council of South Africa
(HPCSA) agreed in December 2003 to adopt in principle he position statement about declaring
patients disabled on psychiatric grounds as compiled by the South African Society of Psychiatrists
(SASOP). This statement was developed to SASP due to the increasing number of patients who
are declared disabled on psychiatric grounds. It therefore, became essential to define ethical
behavior for psychiatrists within this context.

SASOP has published a clear set of guidelines in this regard after consultation with various role
players. These guidelines are peer reviewed, clinical and ethical principles that psychiatrists
should adhere to. The following points needs to be emphasised:

e« SASOP believes that the treating psychiatrist, should as far possible, not perform the

evaluation for psychiatric disability but should rather supply a detailed psychiatric report to the
evaluating psychiatrist;

« SASOP believes that it is unethical to declare any patient disabled on psychiatric grounds
before all reasonable treatment options have been thoroughly explored, Treatment should be
evidence based, and should be optimal in terms of dose and duration. Where possible,
specific rehabilitation programs should be instituted in conjunction with the treatment.

« SASOP believes that it is unethical for treating practitioners to encourage patients to apply for
permanent disability for financial reasons, or because of difficult or unpleasant work
circumstances.

+« SASOP believes that all patients should provide informed, written consent before the institution
of an evaluation for disability on psychiatric grounds. The patient should be fully informed of
the potential detrimental efiects of being declared disabled on psychiatric grounds.

These are by no means the only points of contention, and will be reviewed from time to time.
SASOP strongly encourages practitioners to consult Guidelines in matters relating to disability
assessment.

For further information please contact South African Society of Psychiatrists on (021) 557 9373.

Prolecing the publc and gudng e piolessions
Presidant: Prof Thanyani Mariba Vics Presdent: Dr Saths Cooper, RegsiranCED Adv Boyes Mihas -3-






statement to beneficiary reflecting the diagnosis or diagnosis item code.

Section 59(1) of the act, states further that the account or statement “shall
......... reflect(ing) such particulars as may be prescribed, .......
Notwithstanding the provisions of any other law”. (except the Constitution of
South Africa)

It is thus clear from this that the diagnosis codes, in this instance the ICD-10
codes, should be supplied on the account or statement of the supplier of
service. This is a legislated requirement to ensure patients get access to medical
scheme benefits. It is not stated that the code should be supplied on a
referral letter, neither is it stated that the code should be supplied on a
prescription of medicine.

Act 101 of 1965, state in
Regulation 28(5)° that a diagnosis can be supplied on a prescription if the patient
consents.

The guidelines of the HPCSA Medical and Dental Board
state in relation to Rule 12 of the Guidelines for Good Practice in Medicine,
Dentistry and the Medical Sciences, Ethical and Professional rules of the Medical
and Dental Professions Board, that information can be supplied in terms of a
statutory provision, but that express consent must be sought. The HPCSA has
also resolved on 3 occasions, the latest in December 2000, that a diagnosis
should not be supplied on a prescription®.

A supplier of a service who has rendered any service to a beneficiary in terms of which an account has been rendered
shall, notwithstanding the provisions of any dilvgidhavto the member concerned an account or statement
reflecting such particulars as may be prescribed.”

4 The Medical Schemes Act, Act 131 or 1998, regulatiooun by suppliers of services.
— The account or statement contemplated in section 59 (1) of the Act must contain the following—
f.  the relevant diagnostic and such other item code numbers that relate to such
relevant health service;”

5 The Medicines and Related Substances Control Act, Act 101 of 1965, Rétatatiaard8(bich must
appear on a prescription or order for medicine:

5. The prescriber must keep records of the diagnosis relevant to the prescription and where
the patient consents, indicate the diagnosis on the prescription.
6 The guidelines of the HPCSA Medical and Dental Board Rule 12 of the Guidelines for Good Practice in Medicine,
Dentistry and the Medical Sciences, Ethical and Professional rules of the Medical and Dental Professions Board
“Professional confidentiality
* Rulel2 A practitioner shall only divulge verbally or in writing any information regarding a patient
which he or she ought to diiutgems of a statutory provisionat the instruction of a court of law
or where justified in the public inRn®sted that any other information shall only be divulged
with the express consent of the patmnin the case of a minor under the age of 14 years, with the
written consent of his or her parent or guardian or, in the case of a deceased patient, with the written
consent of his or her next-of-kin or the executor of his or her estate.



It would thus be unethical for doctors to supply the diagnosis of a patient on a
prescription. Indeed, the HPCSA legal department, ethical committee and the
Medical and Dental Board have expressed concern about doctors supplying the
ICD-10 diagnosis code on a prescription and indeed even on the account or
statement of patients in several meetings.

Confidentiality is also a legal requirement of the National Health Act, Act 61 of
2003’. In this act it is stated that information can be supplied if required by any

Resolution 14.2.4: Clinical information to pharmacists in hospitals

a. The Superintendent of a hospital asked for a ruling from Council on the question of whether a
departmental instruction to the effect that all clinical information (including a diagnosis) had to be
supplied to the hospital pharmacist together with the prescription whenever medicines were
prescribed for patients or staff, complied with the Ethical Rules.

b. Council directed the attention of the Superintendent to the provisions of the Ethical Rule relating to
professional confidentiality and advised him that, making available clinical information could be
construed as a contravention of that Rule.

e Ref: April 1980 Vol 6 p. 217.

Resolution 14.2.11: Request that prescribers specify diagnoses/conditions on prescriptions
» Having considered a request by the South African Pharmacy Council, the Executive Committee of
the Medical and Dental Professions Board resolved that the February 2000 resolution by that
Committee be re-confirmed, namely that the specification of diagnoses/conditions on prescriptions
would be unethical and could, therefore, not be agreed to.
Ref: MDB Exec: Dec 2000: Item 40
7 Confidentiality
14.(1) All information concerning a user, including information relating to his or her health status, treatment or stay in a
health establishment is confidential.
(2) Subject to section 15, no person may disclose any information contemplated in Subsection 1 unless-
(a) the user consents to that disclosure in writing;
(b) a court order or any law requires that disclosure; or
(c) non-disclosure of the information represents a serious threat to public health.

Access to health records

15.(1) A health worker or any health care provider that has access to the health records of a user may disclose such
personal information to any other person, healthcare provider or health establishment as is necessary for any
legitimate purpose within the ordinary course and scope of his or her duties where such access or disclosure is in the
interests of the user.

(2) For the purpose of this section, “personal information” means personal information as defined in section 1 of the
Promotion of Access to Information Act, 2000 (Act No. 2 of 2000).

Access to health records by heaith care provider

16.(1) Ahealth care provider may examine a user’s health records for the purposes of-

(a) treatment with the authorisation of the user; and

(b) study, teaching or research with the authorisation of the user, head of the health establishment concerned and the
relevant health research ethics committee.

(2) If the study, teaching or research contemplated in subsection (1)(h) reflects or obtains no information as to the
identity of the user concerned, it is not necessary to obtain the authorisations contemplated in that subsection.

Protection of health records



law, as is specified in the Medical Schemes Act. The Act though also has a
section on consent® and states that consent must by obtained. Doctors do not

17.(1) The person in charge of a health establishment in possession of a user’s health records must set up control
measures to prevent unauthorized access to those records and to the storage facility in which, or system by which,
records are kept.
(2) Any person who
(a) fails to perform a duty imposed on them in terms of subsection (1);
(b) falsifies any record by adding to or deleting or changing any information contained in that record,;
(c) creates, changes or destroys a record without authority to do so;
(d) fails to create or change a record when properly required to do so;
(e) provides false information with the intent that it be included in a record
(f) without authority, copies any part of a record;
(g) without authority connects the personal identification elements of a user’s record with any element of that
record that concerns the user’s condition, treatment or history;
(h) gains unauthorised access to a record or record-keeping system, including intercepting information being
transmitted from one person, or one part of a record-keeping system, to another;
(i) without authority, connects any part of a computer or other electronic system on which records are kept to-
(i) any other computer or other electronic system; or
(ii) any terminal or other installation connected to or forming part of any other computer or other
electronic system; or
(j) without authority, modifies or impairs the operation of-
(i) any part of the operating system of a computer or other electronic system on which a user’'s
records are kept; or
(i) any part of the programme used to record, store, retrieve or display information on a computer
or other electronic system on which a user’s records are kept, commits an offence and is liable on
conviction to a fine or to imprisonment for a period not exceeding one year or to both a fine and
such imprisonment.

8RIGHTS AND DUTIES OF USERS AND HEALTH CARE PERSONNEL
User to have full knowledge
6.(1) Every health care provider must inform a user of-
(a) the user’s health status except in circumstances where there is substantial evidence that the disclosure of
the user’s health status would be contrary to the best interests of the user;
(b) the range of diagnostic procedures and treatment options generally available to the user;
(c) the benefits, risks, costs and consequences generally associated with each option; and
(dl the user’s right to refuse health services and explain the implications, risks, obligations of such refusal.
(2) The health care provider concerned must, where possible, inform the user as contemplated in subsection (1) in a
language that the user understands and in a manner which takes into account the user’s level of literacy.

Consent of user
7.(1) Subject to section 8, a health service may not be provided to a user without the user’s informed consent. unless-
(a) the user is unable to give informed consent and such consent is given by a person-
(i) mandated by the user in writing to grant consent on his or her behalf; or
(i) authorised to give such consent in terms of any law or court order;
‘(b) the user is unable to give informed consent and no person is mandated or authorised to give such
consent, and the consent is given by the spouse or partner of the user or, in the absence of such spouse or
partner, a parent, grandparent. an adult child or a brother or a sister of the user, in the specific order as
listed;
(c) the provision of a health service without informed consent is authorised in terms of any law or court order.
(d) failure to treat the user, or group of people which includes the user w ill result in a serious risk to public
health; or
(e) any delay in the provision of the health service to the user might result in his her death or irreversible
damage io his or her health and the user has not expressly, impliedly or by conduct refused that service.
(2) A health care provider must take all reasonable steps to obtain the user’'s informed consent.



have sufficient knowledge to supply to their patients information regarding why
the ICD-10 diagnosis code should appear on the account or statement and what
it will be used for now and in the future. It is also uncertain when and how data
for other uses will be anonomised.

Consent has been clarified in case law in the case, Castell v DeGreef 1994 (4)
SA 408 (C). In order for there to be informed consent the patient must have:

* Knowledge of the nature and extent of the harm or risk.

* An appreciation and understanding of the nature of the harm or risk.

» Consented to the harm or assumed the risk, and

» Consent should be comprehensive (complete).

Consent has also been clarified in the case Oldwage v Louwrens 2004 (1) All SA
532 (C). In this case the judge commented on consent in the following manner:
» False or negligent representation by a practitioner can resulted in a claim
of assault.
* If no ‘informed consent’ services rendered can constituted assault against
the bodily integrity of the patient.
* Assault is defined as the unlawful, intentional, application of force, against
the body of another (or the threat thereof)

(3) For the purposes of this section “informed consent” means consent for the provision of a specified health service
given by a person with legal capacity to do so and who has been informed as contemplated in section 6.

Participation in decisions
8.(1)Auser has the right to participate in any decision affecting his or her personal health and treatment.
(2) (a) If the informed consent required by section 7 is given by a person other than the user: such person
must, if possible, consult the user before giving the required consent.
(b)A user who is capable of understanding must be informed as contemplated in section 6 even if he or she
lacks the legal capacity to give the informed consent required by section 7.
(3) If a user is unable to participate in a decision affecting his or her personal health and treatment, he or she must be
informed as contemplated in section 6 after the provision of the health service in question unless the disclosure of suc
information would be contrary to the user's best interest.

Health service without consent

9.(1) Subject to any applicable law, where a user is admitted to a health establishment without his or her consent, the
health establishment must notify the head of the provincial department in the province in which that health
establishment is situated within 48 hours after the user was admitted of the user’s admission and must submit such
other information as may be prescribed.

(2) If the 48-hour-period contemplated in subsection (1) expires on a Saturday, Sunday or public holiday, the health
establishment must notify the head of the provincial department of the user’'s admission and must submit the other
information contemplated in subsection (1) at any time before noon f the next day that is not a Saturday, Sunday or
public holiday.

(3) Subsection (1) does not apply if the user consents to the provision of any health service in that health establishmer
within 24 hours of admission.



Consent should thus be both complete and comprehensive and if not, false or
negligent representation is made by a practitioner, and it could be seen as
assault. Supplying the ICD-10 diagnosis code is thus impossible for doctors as
they can not fully inform their patients and is thus unable to get express consent.

In cases where patients terminate a pregnancy, the

No. 92 of 1996, section 7(5)°, states that the identity of the
woman who requests the termination shall remain confidential at all times. This
represents one of the special circumstances where

The Mental Health Care Act, Act 17 of 2002, section 13'°, state that the
information of a mental health care user may not be disclosed in terms of any
other law if the mental health care user wants to keep the information
confidential.

especially if they are beneficiaries of a
medical scheme when the mother or father is the main member of the medical
scheme is problematic. If the minor child so chooses not to have confidential
information disclosed to the main member, no guarantee can be given that such
information will be kept confidential as the main member could have access to
such information. Medical schemes have no measures in place to guarantee the
confidentiality of beneficiaries.

The Electronic Communications and Transactions Act, Act 25 of 2002, section
51™ states in the chapter that deals with the protection of personal information

9 The Choice on Termination of Pregnancy Act, No. 92 of 1996, Fketidari{fy) of a woman who has
requested or obtained a termination of pregnancy shall remaimtcalhfidessialess she herself chooses to
disclose that information.”

10The Mental Health Care Act, Act 17 of 2002, s&siclodlBe of information:

13. (1) A person or health establishanenbt disclose any information which a mental health care user is

entitled to keep confidential in terms of any other law

(2) Despite subsection (1), the head of the national department, a head of provincial department or the head of a healt
establishment concerned may disclose such information if failure to do so would seriously prejudice the health of the
mental health care user or of other people.

(3) A mental health care provider may temporarily deny mental health care users access to information contained in
their health records, if disclosure of that information is likely to-

(a) seriously prejudice the user; or

(b) cause the user to conduct himself or herself in a manner that may seriously prejudice him or her or the health of
other people .

11The Electronic Communications and Transactions Act, Act 25 of 2062 psactiimm & lpersonal information

Scope of protection of personal information

Principles for electronically collecting personal information

51. (1) A data controller must have the express written permission of the data subject for the collection, collation,
processing or disclosure of any personal information on that data subject unless he or she is permitted or required to
do so by law.



that the data controller needs the express consent of the data subject for dealing
with the data.

Patients with termination of pregnancy
Patients with psychiatric problems and diagnoses
Patients with HIV and AIDS

wnN P

1. All the legislation is not yet in place to safeguard personal health
information.

2. Ethical guidelines to ensure confidentiality rules that personal health
information can not be given ethically due to gaps in the security of the
data chain.

3. Conflicting legislation leads to confusion and makes it impossible for
doctors to supply the code legally, or not to supply the code legally.

4. Pressure from medical schemes to refuse payment blackmails patients
into consenting to the supply of their diagnosis to medical schemes
without knowing or being informed that their personal health information
will be treated in the strictest confidence.

5. Doctors are unable to get expressed consent from patients, but due to
financial reasons and to support patients to access medical scheme
benefits and without expressed informed consent, they supply the
diagnostic code to medical schemes, leaving them at risk and vulnerable
to prosecution of breaking the law or reported to the HPCSA for unethical
conduct.

6. Pathologists and other clinical support disciplines, that either perform
routine tests on healthy patients ie. cholesterol tests without a diagnosis
code or perform test but do not make diagnoses on patients themselves,

(2) A data controller may not electronically request, collect, collate, process or store personal information on a data
subject which is not necessary for the lawful purpose for which the personal information is required.

(3) The data controller must disclose in writing to the data subject the specific purpose for which any personal
information is being requested, collected, collated, processed or stored.

(4) The data controller may not use the personal information for any other purpose than the disclosed purpose without
the express written permission of the data subject, unless he or she is permitted or required to do so by law.

(5) The data controller must, for as long as the personal information is used and for a period of at least one year
thereafter, keep a record of the personal information and the specific purpose for which the personal information was
collected.

(6) A data controller may not disclose any of the personal information held by it to a third party, unless required or
permitted by law or specifically authorised to do so in writing by the data subject.

(7) The data controller must for as long as the personal information is used and for a period of at least one year
thereafter, keep a record of any third party to whom the personal information was disclosed and of the date on which
and the purpose for which it was disclosed.

(8) The data controller must delete or destroy all personal information which has become obsolete.

(9) A party controlling personal information may use that personal information to compile profiles for statistical
purposes and may freely trade with such profiles and statistical data as long as the profiles or statistical data cannot b
linked to any specific data subject by a third party.



find it difficult to supply diagnoses codes. Doctors are not mandated by
any law to provide the diagnosis code to pathologists and are therefore
not protected by any law to divulge information to pathologists esp. with
the view that that code is going to be passed on into a non-confidential

environment.

The fiasco and confusion this has caused will reverberate in the years to come
after the legislation and ethical guidelines to provide the codes have been drafted
and enacted, to a worthless system flawed by mistrust and uncertainty of which
no meaningful data can be extracted.

Dr Eugene Allers
HEAD: P3
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